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COITSTITUTIOITALITY OF FLSA UPHELD IN MOITTGOMERY WARD CASE 

Informed of the dec i s i on handed down today by Judge William H. Holly in 

the U. S. D i s t r i c t Court a t Chicago, I l l i n o i s , upholding the c o n s t i t u t i o n a l i t y 

of the F a i r Labor Standards Act , George A. McNulty, General Counsel of the Wage 

and Hour D i v i s i o n , s a i d ; , 

"We a r e , of course , deeply g r a t i f i e d at the d e c i s i o n which again af f i rms 

the c o n s t i t u t i o n a l i t y of the Act , brovight in to ques t ion by seve ra l employers 

aga in s t vrhon complaints of v i o l a t i o n s have been made.,^.,' 

" In the case of Montgomery Ward & Comprny, on •wMch J-jdge H o l l y ' s d e c i s i o n 

was made, the f a c t s are t h r t , fifter v/e had rece ived a. complaint n g r i n s t the 

company, ' these events follovrod: '. V'' ',..• '•'"'"'ii ' 
..i.<t , ' . • ' . « ' . . • • • ' ; . . . 

"(1) On April 12, 1939, the Administrator of the Wn.ee and Hour Division 

issued a subpoena duces tecum against Monti^omcrj/ Ward and Company directing 

them to produce records of wages paid and ho-ars v/orked by their employees in 

the Kansas City establisliment of the Company. On April 21 they f^ppeared at 

the Chicago offices of the Wage and Hour Division, stated they refused to 

produce the.^records, and filed a. motion to q-aash the subpoena on the r-jroandG 

(a) that paBsa.ge of the F.air La.bor Standards Act v;as not a valid exercise of 

the power of Cont^ress to regulate commerce between the States; (b) that the 

subpoena violated their rights under the Fifth Amendment to the Constitution 

in that it did not constitute due process of law; (c) that the subpoena also 

violated the Fourth Amendment to the Constitution in that it constituted an 
.. .'. ••'"^•ii. • 

unreasonable search and seizure, prohibited in tha.t Amendment. , ..,..; 
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••On August 15, the Adminis t ra to r denied the Company's motion to quash the 

subpoena, and on August 17, Alex Elson, Regional At torney of the Wage and Hour 

Div i s ion a t Chicago, asjced the D i s t r i c t Court a t Chicago to i s s u e an order fo r 

the Company to produce t he se r e c o r d s . ' \ 

"The Corapany op-'josed the o rder i s sued by Ju.dge Holly on the same grounds 

and the i s s u e was argued before him on October 9 . At the coxiclusion of the 

pjrguraent Judge Holly reseirved dec i s ion u n t i l today . 

"Judge H o l l y ' s d e c i s i o n upholds the c o n s t i t u t i o n a l i t y of the Fa i r La.bor 

Standards Act in every r e s p e c t . F i r s t , he held t h a t passage of tho Act i s a 

v a l i d e x e r c i s e of the pov/er of Congress to r e g u l a t e commerco among the S t a t e s . 

Second, he he ld t h a t i ssuance of the subpoena did not v i o l a t e due p roces s of 

law v/ithin the meaning of the F i f t h Amendmont to the C o n s t i t u t i o n ; and t h i r d , 

he he ld t h a t p roduc t ion of these records d id not c o n s t i t u t e an unreasonable 

search and s e i zu re as p r o h i b i t e d in the Fo-'j.rth Anenc'jnent to the C o n s t i t u t i o n , " 
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